Notice: This decision is subject to formal revision before publication in the District of Columbia Register. Parties are
requested to notify the Office Manager of any formal errorsin order that corrections may be made prior to publication.
This notice isnot intended to provide an opportunity for a substantive challenge to the decision.
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INITIAL DECISION

INTRODUCTION AND STATEMENT OF FACTS

Employee filed a petition with the Office of Employee Appeals (OEA) on March 12, 2008,
appealing Agency’ s decision tosuspend him for ten dayswithout pay, beginningMarch 31, 2008. At
the time the petition was filed, Employee was in permanent career status.

Thismatter was assigned to me on May 30, 2008. Employee stated inthe petition that prior to
filing the appeal with this Office, he had filed agrievanceinvolving the same adverse action pursuant
to a collective bargaining agreement. On June 3, 2008, | issued an Order directing Employee to
present legal and/or factual argument regarding this Office’s jurisdiction by June 23, 2008. The
parties were notified that unless they were advised to the contrary, the record in this matter would
close on June 23, 2008. Employee did not respond to the Order and the record closed on June 23,
2008.

JURISDICTION

The jurisdiction of this Office was not established.

ISSUE

Should this petition for appeal be dismissed?
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FINDINGS OF FACT, ANALYSISAND CONCLUSIONS

In his petition, Employee states that he filed agrievance regarding this suspension pursuant to
the terms of a collective bargaining agreement between his exclusive bargaining representative and
Agency on March 10, 2008, two days before he filed the appeal now before OEA.

This Office’sjurisdiction is conferred upon it by law. Itisgovernedin this matter by
D.C. Office Code (2001) Section 1-616.52 which statesin pertinent part:

(d) Any system of grievance resolution or review of adverse actions negotiated
between the District and a labor organization shall take precedence over the
procedures of this subchapter [providing appeal rights to OEA] for employeesin a
bargaining unit represented by alabor organization.

(e) Matters covered under this subchapter that also fall within the coverage of a
negotiated grievance procedure may, in the discretion of the aggrieved employee, be
raised either pursuant to Section 1-606.03, or the negotiated grievance procedure, but
not both. (emphasis added).

(f) An employee shall be deemed to have exercised their option (sic) pursuant to
subsection (e) of this section to raise a matter either under the applicable statutory
procedures or under the negotiated grievance in writing in accordance with the
provision of the negotiated grievance procedure applicable to the parties, whichever
occur sfirst.(emphasis added).

Employee el ected to grieve the matter through the coll ective bargaining agreement beforefiling
the appeal with OEA. His appeal rightsto OEA were contained in the final Agency notice, and he
does not contend he was unaware of thoserights.

Employee has the burden of proof on issues of jurisdiction, pursuant to OEA Rule 629.2, 46
D.C. Reg. 9317 (1999). Employee must meet this burden by a “preponderance of the evidence”
whichisdefined in OEA Rule 629.1, asthat “ degree of relevant evidence, which areasonable mind,
considering the record as awhole, would accept as sufficient to find a contested fact more probably
true than untrue”. Based on the reasons stated herein, the Administrative Judge concludes that
Employee failed to meet his burden of proof on the issue of jurisdiction.

In addition, this Office has long maintained that a petition for appeal may be dismissed with
prejudice when an employeefail sto prosecute the appeal. Pursuant to OEA Rule 622.3, 46 D.C. Reg.
9313 (1999), failure to prosecute includes failure to “[sjubmit required documents after being
provided with adeadlinefor such submission.” See, e.g., Employeev. Agency, OEA Matter No.1602-
0078-83, 32 D.C. Reg. 1244 (1985). Employeefailed to respond to the June 3, 2008 Order although
he was provided with a deadline. He did not request an extension of time to file his response.
Employee sfailureto prosecutethis appeal providesan additional ground for dismissing the petition.
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ORDER

It is hereby ORDERED that the petition for appeal is DISMISSED.

FOR THE OFFICE: LOISHOCHHAUSER, ESQ.
Administrative Judge



